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Robert Desty. 


Robert Desty died in Rochester, New York, 
September 27, 1895. He was nearing his sixty 
ninth year, having been born February 17th. 
1827. While known to the legal profession 
far and near as Robert Desty, his true name, 


as he himself wrote it in signing a contract re- 


specting a claim to ancestral estates was Robert | 


Daillebout d’Estimauville de Beaumauchal. 


His birth place was in Canada, but while still | 


a minor he came to the United States. He 


studied law for a time in New York City; 
taught school in Pennsylvania; evlisted in the 
Mexican war, and, in the exciting days of 
1849-50, 


share in the vicissitudes of the ‘‘ Argonauts.” 


went to California, where he took his 


His professional career on the Pacific coast is 
told in a little catalogue published in 1891 by 
he Bancroft-Whitney Co., as follows: 


‘Robert Desty, who had read law in New 
York, been admitted to the bar and acted as 
District Attorney in one of the northern count 
ies of California, came to San Francisco in 
1868, and did his first editorial work on 
‘Parker's California Digest,’ which was pub 
lished in 1869. 

‘The faculty for turning out good work with 
unusual rapidity led to an engagement with 


Hon. M. M. Estee, who was then completing 
his work on ‘Pleading Under the Codes.’ 
Parker's Supplement to ‘ Hittell’s General 


Laws,’ 1871, was entrusted to Desty, and the 
Supplement to ‘ Parker’s 
was published under Mr. Desty’s name in 1875. 

‘* In 1874 his ‘ California Citations ’ appeared. 
This book, the first which attempted to show 
the value of cases cited by the Court, has been 
followed by similar works in Massachusetts, 
Illinois, Indiana and others, covering a portion 
of the ground in many States, it was also 
followed by Mr. Desty’s * Federal Citations’ 
in 1878. In 1875 his ‘Federal Procedure’ 
was issued, forming the first volume of the 
Pony Series, and founding Mr. Desty’s national 
reputation. This has passed through seven 
editions, with a sale of over twelve thousand 
copies. In 1879 his treatise on Shipping and 
Admiralty, and on the Federal Constitution, 
were published in the same series. Others 
followed in rapid ‘California 
Constitution’ 1879, ‘Commerce and Naviga 
tion’ 1880, ‘Penal Code, California,’ 1881, a 
Treatise on Criminal Law in 1882. 


succession — 


California Digest’ | 


‘Tn that year the wide and excellent reputa- 
tion given by his ‘Federal Procedure’ and 
other national works opened for him the posi- 
tion of editor of the Federal Reporter, and led 
to his removal to St. Paul. While there his 
‘Treatise on Taxation’ in two volumes was 
published, 1884. After several years of editorial 
labor in Minnesota he identified himself with 
the Lawyers’ Co-Operative Publishing Co , 
and moved to Rochester, N. Y.” 

An experience of much moment to him, 
which left its effects upon him for the re 
mainder of bis life, was his election, while in 


comprising the counties of San Francisco and 
}San Mateo. Although he received a majority 
| of the votes at that election, he was refused 
| his seat in the senate, on the ground that he 
He had 
naturalization papers until after the election, 


! 
| California, as state senator for the district 


Was not a citizen. never obtained 


but claimed to be a citizen on the grounds 


first, that he was a resident of California at 
the time of its admission into the Union, and 
thus became a citizen of the state, and second, 
that he was a citizen by virtue of his mother’s 
marriage after he became of age toa citizen of 
the United States. The injustice and wrong, 
as le felt it, of his rejection by the state senate 
rankled in his memory, and made him espe 
cially bitter toward the politicians of both th 
leading political parties of the nation, and t 
some extent, at least, embittered the last year 
of his life. 

After coming to Rochester, Mr. Desty was 
for a time the editor of the Western Reporter, 
and later took up the work of annotation on 
the Lawyers’ Reports Annotated. For volumes 
1 to 13 (1888-91) of this series he had the sole 
charge of the annotation, and himself prepared 
Thereafter he 
turned his attention to the preparation of the 
work Law, which he intended 


avery large proportion of it. 
on Contract 
to be his magnum opus, and upon which he 
was engaged for the four years preceding and 
This was 
to be an elaborate and comprehensive treatise 


almost up to the time of his death. 


A con- 
siderable part of the work was in plates when 


upon the subject in all its branches 


he was obliged by acute illness to discontinue 
work, either 
complete in manuscript or in such advanced 


the balance for the most part 
state of preparation as to render it possible for 
another taking it up to fully carry out the 
author’s plan. 

Not many men leave behind them so many 
volumes of legal writings. A recent writer in 
the New York Law Journal says of Mr. Desty 
that ‘‘ he made himself the text book maker 
par excellence of the United States courts,” and 
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adds that he had a genius for condensation. 
The terseness and clearness of his style have 
often received compliments from lawyers and 
judges of the highest rank. Nature was very 
liberal to him. He had a physical constitution 
of great strength, a mind that was keen, active, 
In addition to this he had 
of was not 
extinguished by the somewhat unfavorable 
circumstances of his youth or by the rough 


and vigorous. 


much refinement nature which 


experiences of life on the Pacific coast in the | 
from his 
hands, in daily use by lawyers and judges, 
will for a long time to come, keep his name |} 
prominent, while many who knew him per- 
sonally will alwaysremember him with kindly 


early days. The numerous works 


feelings. 


! 
| 


Freedom of Opinion and Comment. 


‘‘God forbid you should not be allowed 
oO comment on the acts of all mankind pro- 
vided you do so justly and truly,” says Alder 
son, B., in Gathercole v. Miall, 15 Mees. & 
W. 319, 10 Jur. 337, 7 L. T. 89, 15 L. J. Exch. 
179, which was a case of alleged defamation | 
of aclergyman. ‘‘ The free communication of 
thoughts and opinions is one of the invaluable | 
rights of men, and every citizen may freely 
speak, write, or print on any subject being 
responsible for the abuse of that liberty.” This 
is the language of the Tennessee Bill of Rights, 
19, and similar language is found in the con- 
stitutions of many other states. Yet in three 
cases decisions have been rendered whick seem 
to involve a denial of the right to express opin- | 
ions or comments even without misstatement | 
of facts. These were the cases of Jenner 2. 
A’Beekett, L. R. 7 Q. B. 11, 41 L. J. Q. B. 14, | 
25 L. T. N. S. 464, 20 Week. Rep. 181; Reade 
v. Sweetzer, 6 Abb. Pr. N.S. 9, note; and St. 
James Military Academy v. Gaiser, 125 Mo. 
517, 28 L. R. A. 667. But in none of these 
cases was any distinction taken between facts 
and comments or opinions upon facts. No 
cases can be found in which such a distinction 
was discussed or stated in which the court has | 
expressly held that comment or opinion on 
undisputed facts would be an actionable def- 
amation. On the other hand, as shown by the 
quotations collected from the opinions which 
are found in a note with the case last cited in 
28 L. R. A. 667, the courts have repeatedly | 
declared that there is a distinction between 
comment and allegations of fact. 


S 
> 


A fair de- | 


duction from all the decisions must sustain 
the right freely to comment and express opin- 
ions upon all questions so long as no misstate- 
ment of fact or any false imputation of fact 
is involved. 

Under the constitutional clause above quoted 
the only question of difficulty is as to what 
constitutes an abuse of the liberty to freely 
communicate thoughts and opinions. While 
the law is: still much unsettled or undeveloped 
on this subject, the distinction above men- 
tioned between statements of fact and expres- 
sions of opinion, comment, or judgment upon 
facts, although very difficult to define or apply 
in some cases, is nevertheless real and is prac- 
tically recognized by everybody. To assert 
falsely that a man is a murderer or a thief is 
clearly within the law against defamation. To 
assert, On the other hand, that a certain relig- 
ious doctrine or a certain theory of science is 
untrue and absurd, would be regarded by 
everybody as one of those statements of opin- 
ions which all men had a right to express 
freely. Even when an institution or a man 
that teaches a particular doctrine or practice is 
declared to be dangerous to society because of 
the results that are likely to follow from the 
teaching, it would seem to be equally clear 
that the expression of opinion was, at least if 
it was honestly made, within the right of every 
citizen. The denunciation of evil practices, 
pernicious business, or demoralizing agencies 
of any kind must, on grounds of public policy 
if not on grounds of naturai right, be freely 
permitted. Otherwise the healthy growth of 
public sentiment and the warfare against evil 
tendencies in society which is now waged by 
unselfish and public spirited people could not 
be continued. 

Probably no subject in the law is beset with 
greater difficulties in the way of clear defini- 
tion and careful statement of principles than 
the law of defamation. But the common sense 
of what is right, the natural love of liberty in 
thinking and expressing thought, and the ob- 
vious necessity of such freedom in order to 
permit continued progress or even to prevent 
the supremacy of evil and criminal classes, all 
combine to support freedom of opinion and 
expression of opinion so long as these do not 
invoive misstatements or false imputations of 
fact. Nothing less than this measure of free- 
dom can satisfy the constitutional guaranty of 


| ‘the free communication of thoughts and 


opinions ” which, in the language of the con- 
stitution, ‘‘is one of the invaluable rights of 
men.” 
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Injunction against Negotiation of Note. | ises on corporations. Indeed the extraordinary 


A late Nebraska case, Erickson 7. First Nat. 
Bank, 28 L. R. A. 577, declares that a court 
of equity has no jurisdiction to enjoin the 
transfer or collection of a promissory note 
by the 


fraudulent erasure of the name of the original 


which had been materially altered 
payee and the substitution of another name 
without the maker's consent, since the maker 
The fact that 
the plaintiff was apprehensive that his wit 
his 


has an adequate remedy at law. 
nesses, whom he expected to establish 
defense against the note, might die or move 
away is also held insufficient ground for an 
injunction against negotiating the instrument, 
because their testimony might be perpetuated 
In a 
case it is shown that other cases also have held 
the of 
prevent an injunction against negotiating a 


under statutory provisions. note to this 


existence other remedies sufticient to 
note, and that the injunction cannot be granted 
after the maturity of the note or after it reaches 
the hands of a bona fide holder. 
there seems to have been some hesitation about 


Originally 


granting the aid of an injunction in any case } 


to prevent the passing of negotiable paper into 
the hands of a bona fide holder so as to cut off 
defenses, but the practice is now well estab 
lished to give such relief when it is demanded 
by equitable principles in order to prevent cut 
ting off a valid defense by transferring the 
note to a bona fide holder against whom the 
defenses would not avail. The question is 
somewhat similar to that invoived in the anno- 
tated case of Nashville Lumber Co. 7. Fourth 
Nat. Bank (Tenn.) 27 L. R. A. 


ing a right of action against the holder of a 


519, sustain 


note who transfers it and thereby cuts off a 
defense. 
of the law of negotiable instruments, but it 


These are somewhat peculiar phases 


may be now regarded as well settled that an 
injunction may be had to prevent the negoti 
ation of a negotiable note to a bona fide holder 
so as to cut off a good defense, and also that 
such a transfer if made will give a right of 
action to the person whose defense is cut off. 


~~ 


Personal Liability of Officers of a Cor- 
poration. 





A surprising lack of information on the 
subject of the personal liability of the officers of 
corporations for torts or negligence in the 
business of the company will be apparent on 
examining almost any of the numerous treat- 


multiplication of corporations and corporation 
cases has goneon without furnishing very many 
So far as the act of a 
director or ofticer of a corporation is peculiarly 


cases on this subject. 


his own rather than the act of the corporation, 
there is no reason why he should not be held 
liable to the same extent as if he was not in 
This 
phase of the question was recently referred to 
in there columns (August number) under the 
head ‘‘A Baseless Doctrine.” 
some cases in which the liability of an officer 
of a corporation to third persons injured by 
the operation of the business of the corpora 
tion has been discussed and decided. The last 
of these is Nunnelly v. Southern Iron Co., 94 
28 L. R. A. 421, which holds that 
the president and general manager of a cor 


any Way connected with the corporation. 


But there are 


ou" 
ou7, 


Tenn 


poration are personally liable for damages 
caused to a riparian proprietor by the long 
coutinued discharge of muddy water into a 
stream from ore washers operated by the com 
pany with their sanction and their knowledge of 
the damage caused thereby. This is a notable 
The court says: ‘‘ To 
permit an agent of a corporation, in carrying 


case on this subject. 


on its business, to inflict wrong and injuries 
upon others, and then shield himself from lia 
bility behind his vicarious character, would 
often both sanction and encourage the perpe- 
tration of flagrant and wanton injuries by 
agents of insolvent and irresponsible corpora- 
The annotation to the case in 28 L. 
R. A. 421 shows that the doctrine of the case, 


tions.” 


although the authorities are not numerous, has 
been substantially adopted in quite a wide 
range of other cases including those of fraud, 
conversion, trespass, infringement of patents, 
trade-marks and copyrights, as well as libel 
of cases of 
injury to employés of the corporation. The 


and slander. Some these were 


subject is one of increasing importance. 


Constructive Fugitives. 


Much attention has been drawn to the North 
Carolina case of State v7. Hall, 115 N. C. 811, 
28 L. R. A. 289, in which the court decided 
that the constructive presence of the murderer 
in a State where his victim is struck by a bul 
let fired across the state boundary is not suffi- 
cient to make him a fugitive from that state 
in the state from which the shot was fired, 
where the statutes provide for the arrest of 


fugitives and their surrender pursuant to the 
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act of congress relating to interstate extradi | 
tion. The newspapers have reported also an 
attempt by the authorities of Texas to obtain 
the surrender of certain standard oil magnates 
on the charge of conspiracy or something of | 
that kind, carried out in Texas by agents, | 
while the principals were not in the state. | 
But no decision in a case of this sort has yet | 
been reported, at least from any court of last 
resort. So far as the question has been before 
the courts they generally agree as it is said in 
the note to the above case in 28 L. R. A. 
that there can be no constructive presence in 
a state for the purpose of making an alleged 
criminal a fugitive in the state where he ac- 


289, 


In several cases the 
This seems to be a 


tually remains in person. 
courts have declared this. 
reasonable doctrine, and yet as applied to the 


North Carolina case above named it has the 
The North Caro- 
lina court first held that a person in that state 
shooting across the state boundary and killing 


result of defeating justice. 


a person in another state committed the crime 


in the latter state. If he was constructively | 


there for the purpose of committing the crime 
so as to defeat the jurisdiction of the North 
Carolina court, it would be consistent to hold 
that his constructive presence there in com- 
mitting the crime made his subsequent pres- 
ence in North Carolina that of a fugitive from 
the state where the crime was committed sub- 
ject to extradition under the act of congress, 
But this whole theory of constructive presence 
in the commission of crime belongs in the cate- | 
gory of technicalities which discredit criminal | 
procedure. The common-sense doctrine is 

that a man commits a crime at the place where 

his own act is performed with criminal intent 

if his criminal purpose is effected either in that | 
place or in any other. But the body of decis- 

ions on this subject makes it difficult for courts 

to disregard them, And whether or not courts | 
shall continue to follow the old decisions to | 
the extent of holding that the crime is com- 
mitted where the act takes effect, it would be 
exceedingly unsafe to extend the doctrine of 
constructive presence still further and hold 
that a person could be claimed at his home 
from which he had never departed, as a fugi 
tive from the justice of another state into 
which he had never been. It is better to abol- 
ish entirely the doctrine of constructive pres- 
ence in the commission of crime than to extend 
it any further for the purpose of extradition. | 
The prevention of the failure of justice in cases | 
where crimes are committed over state bound- 
aries should be found in another direction. | 
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Apprentices; duty to furnish medical aid 


to 546 
Carriers. See GARNISHMENT. 
Commerce; injunction against strikes af- 
fecting 464 
Conspiracy. See INJUNCTION. 
Constitutional Law. See CRrwiNAL LAw. 
Criminal Law; right to compel accused to 
exhibit himself for identitication :— (1.) 
Cases denying the right; (IT.) cases assert- 
ing the right; (III.) comparison of cases; 
(IV.) waiver of the constitutional exemp- 
tion; (V.) the English rule 699 
Criticism. “ce LIBEL. 
Evidence, See CRIMINAL LAW. 
Garnishment; liability of carriers to gar- 
nishment:—(I.) As to debts and ordinary 
bailments: (a.) application of ordinary gar- 
nishment laws; (b.) test of garnishability; 
({1.) as to property held for transporta- 
tion: (a.) while in actual transit; (b.) before 
and after actual transit 600 
Highways. See PUBLIC IMPROVEMENTS. 
Injunction; against strikes:—(I.) Injunctions 
generally; (I1.) proceedings under the in- 
terstate commerce act; (LIT.) receivers 464 
Against negotiation of note :— Generally; 
in cases where the note is void; fraud or 
failure of consideration ; in aid of set-off; 
where note is held in trust; other reme- 
dies; after maturity; parties in pari de- 
licto; absence of fraud; mere convenience; 
rigbts of innocent holder 577 


Judgment ; what entry or record is necessary 
to complete a judgment or order: —(I.) 
Necessity of entry or record generally: 
(a.) in actions at law; in actions in 
equity; (LI.) how made and what consti- 
tutes: (a.) the making up of the record; 
(b.) signatures of the judgment or record: 
(c.) entry in wrong book; (ILI.) for the 
purpose of terminating the power of the 
court to change; (LV.) as between the par- 
ties; (V.) for the purpose of appeal: (a.) 
in courts of chancery; (b.) in federal 
courts; (c.) under state statutes; (d.) or- 
ders for judgment; (e.) orders made out 
of court; (VI.) for the purpose of being 
effective as a lien; (VII.) for the purpose 
of enforcement: (a.) by execution; (b.) by 
action; (VITI.) for the purpose of putting 
the statute of limitations in motion: (LX.) 
for the purpose of vesting title; (X.) for 
the purpose of evidence; (XI.) to prevent 
collateral attack; (XIT.) to constitute a 
bar to another action; (XIII.) judgments 
of justices of the peace: (a.) upon submis- 
sion; (b.) upon verdict 


(b.) 


621 
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Justice of the Peace; entry or record of 
judgments of, see JUDGMENT. 

Libel; libel or slander by expressing opinions 
or comments without misstating facts: 
(I.) Rules and principles; (11.) illustrative 
cases: (a.) in general; (b.) criticism of writ- 
ings; (c.) art criticism; (d.) as to officers 
and candidates; (e.) as to clergymen; (f.) 


as to other public or professional men 667 
License; trespass against licensee in posses- 
sion after revocation of license 519 


Master and Servant; liability of anagent 
or servant to third persons for his own 
negligence or non-feasance : I.) To peo- 
ple generally: (a.) dicta; (b.) decisions 
against liability; (c.) liability sustained; 
(IL.) to fellow servants; (IIT.) joint liabil- 


ity of master and servant 423 
Injunction against strikes iti 


Duty of master to furnish medical aid to 
servant:—(I.) Servants generally; (IT.) sea- 
men; (IIf.) apprentices: (IV.) slaves 46 

Negligence; liability of agent or servant to 
third persons for his own negligence or 
non-fessance 453 

Principal and Agent; liability of agent 
to third person for negligence or non- 
feasance 433 

Public Improvements; charging expense 
of grading for sidewalk upon abutting 


owner 496 
Receivers; injunction against strike by em- 
ployés of 464 


Record; of judgments, see JUDGMENT. 

Seamen, Sce SHIPPING. 

Shipping; duty to furnish medical aid to 
seamen 546 

Slaves; duty to furnish medical aid to D6 

Strikes. See INJUNCTION. 

Trespass; possession of licensee to defeat 
trespass after revocation of license 519 


The part containing any note indexed will be 
sent with Case and Comment for one year for one 
dollar. 


—— —~— oe 


Among the New Decisions. 
Interstate Extradition. 


Going home after making a fraudulent pur- 
chase in another state is held in fe Sultan, 115 
N. C. 57, 28 L. R. A. 294, to be in lawa flight 
from justice for which one may be surrendered 
on a requisition from the state in which the 
purchase was made. 


Place of Sale. 


The place in which a sale of fresh meat toa 
hotel keeper was made is held in State v. Wern- 
wag (N. C.) 28 L. R. A. 297, to be at the hotel 


when the meat was brought there by wagon | 


in response to an order by telephone to the 


butcher’s place of business; which was in a 
place where no license was required, while a 
license was necessary in the district where the 
hotel was situated. 


Corporations. 


A transfer by a corporation of its entire as 


sets and property to another company in con- 


sideration of shares of stock in the latter, 
which is not made to wind up the former com- 
pany but as a permanent investment, is held in 
Byrne v. Schuyler Electric Mfg. Co. (Conn.) 
28 L. R. A. 304, to be ultra vires and voidable 
in an action by a non-assenting stockholder, 
whether the transaction was a profitable one 
or not. 

The fact that a corporation maintaining a 
lunatic asylum is supported by the state is held 
in Herr v. Central Ky. Lunatic Asylum (Ky.) 
28 L. R. A. 394, to be no defense to a suit for 
injunction and abatement of a nuisance main- 
tained by it. 

The doctrine of the Dartmouth College Case 
has a striking illustration in the late case of 
State, White v. Neff (Ohio) 28 L. R. A. 409, 
denying the constitutionality of a statute to 
transfer the control and management of one 
college to another, making a practical donation 
of it to the latter. 


Telephone Line. 


That a telephone line along the side of a 
country highway is not an additional servitude 
upon the highway is decided in Cater v. North- 
western Teleph. Exchange Co. (Minn.) 28 L. 
R. A. 310, agreeing with the Michigan decision 
in People v. Eaton, 24 L. R. A. 721, but in 
conflict with a majority of the cases cited in 
a note to the latter case, as well as with the 
later case of Eels v. American Teleph. & Teleg. 
Co. (N. Y.) 25 L. R. A. 640. 


Suspension of Alienation. 


| A gift to grandchildren when the youngest 
| becomes forty years of age, which is within 
| the prohibition against suspending alienation 
longer than the infancy of such children, is 
sustained in Edgerly v. Barker (N. H.) 28 L. 
R. A. 328, by modifying the provision so as to 
make the gift take effect when the youngest 
| reaches twenty-one instead of forty. 





— 
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Constitutional Law. 


A statute requiring manufacturers to pay 
wages to their employés weekly, although ap 
plying to individuals as well as corporations, 
is held in Re House Bill No. 1230 (Mass.) 28 
L. R. A. 344, to be within the power of the 
legislature under the Massachusetts Constitu 
tion. 


Jurisdiction. 


The necessity of actual service of process 
upon infants in order to obtain jurisdiction in 
a federal court of a suit én rem for a sale of 
real estate in which they are interested is de 
nied in Sloane v. Martin, 145 N. Y. 524, 28 L. 
R. A. 347, where an appearance is entered for 
them and a guardian ad litem appointed who 
defends in their behalf. 


Clearing Houses. 


The validity of an arrangement between a 
member of a clearing-house and another bank 
under which the former is bound to take care 
of the paper of the latter, and holds security 
therefor, is sustained in O’Brien v. Grant, 146 
N. Y. 163, 28 L. R. A. 361, against the con- 
tention that the application of such securities 
to reimburse the member of the clearing-house 
for taking up paper of the other bank the 


morning after the latter had become insolvent, | 


which it was bound by contract and the rules 
of the clearing-house to do, was an illegal pre- 
ference. The court held that the arrangement 
constituted a tripartite agreement between the 
banks and the clearing-house upon ample con- 
sideration, and must be giver effect. 


Evidence. 


Evidence to show that a mortgage was with- 
out consideration, but was taken merely to 
prevent the squandering of the property, is 
held in Baird v. Baird, 145 N. Y. 659, 28 L. 
R. A. 375, to be admissible in defense of a 
foreclosure, although it goes to the extent of 
entirely defeating the mortgage. 


Insurance. 


By exercise of comity jurisdiction is denied 
in New York of an action on a policy of life 


state where an action on the policy is pending 
in another state by an administrator appointed 
there who has possession of the policy which is 
payable to legal representatives. Sulz ». Mu- 
tual Res. F. L. Asso. 145 N. Y. 563, 26 L. R. 
A. 379. 


Officers. 


A constitutional provision prohibiting a 
public officer from receiving any free pass or 
free transportation is applied in People >. 
Rathbone, 145 N. Y. 434, 28 L. R. A. 884, to 
a notary public, who is appointed by the gov- 
ernor and takes an official oath and whose 
term of office, powers, and duties are fixed by 
law. 


Illegal Contracts. 


| The sale of beer shipped from Illinois to 

Iowa is held in Gipps Brewing Co. v. De 
France (Iowa) 28 L. R. A. 386, to be an Iowa 
contract in violation of the laws of that state 
where the agreement of sale is forwarded from 
Illinois to Des Moines and there signed, mak- 
ing in effect a continuing offer to sell on terms 
stated, which offer is accepted by letter or 
telegram. 


Highways. 
The establishment of a street grade several 
sfeet above the natural surface of the ground 
by a mere ordinance without any actual im- 
provement of the street, and a subsquent or- 
| dinance changing the grade line to conform to 
the surface of the ground with permanent im- 
provements in the street in accordance there- 
| with, is held in Ressegieu v. Sioux City (Iowa) 
|28 L. R. A. 389, to give one who has erected 
'a building in conformity with the grade es- 
tablished by the first ordinance while that was 
in force, the benefit of a statute for compensa- 
tion for injuries caused by change of an estab- 
lished grade of a street. 

| The right to maintain a private drain in a 
| highway is held in Eddy 0. Granger (R. 1.) 28 
| L. R. A. 517, to be without the power of a 
| town or city to grant as a vested right so that 
|a subsequent cutting off of the drain by the 
public authorities in extending a system of 
sewers will create any liability against the 


insurance in favor of an administrator in that | municipality. 
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Municipal Corporations. 


An attempt to have the charter of a munici- 
pal corporation declared forfeited in a suit to 
enjoin the collection of municipal taxes is un- 


successful in Hornbrook v. Elm Grove (W. Va.) | 


28 L. R. A. 416, in which the court, while 
questioning whether such forfeiture could be 
declared in any judicial proceeding, decides 
that it cannot in any event be taken advantage 
of collaterally or incidentally. 

A statute providing that each ward of a city 
may elect one alderman is held in State, Guer- 
guin, 0. McAllister (Tex.) 28 L. R. A. 523, to 
be in conformity to the constitutional pro- 
vision that all qualified electors in a city shall 
have the right to vote for elective officers, as 
this does not mean that every elective officer 
must necessarily be elected by the votes of the 
entire city. 


Bicycles. 

The right to collect tolls from bicycles on a 
turnpike authorized to collect tolls from car 
riages of certain kinds “ or other carriages of 
burthen or pleasure,” based upon the number 
of horses and wheels, is sustained in Geiger . 
Perkiomen & R. T. Co., 167 Pa. 582, 28 L. R. 
A. 458, although the amount to be charged 
cannot be computed by the method designated 
for other vehicles. A per 
mile upon bicycles is held reasonable where 


toll of one cent 


sulkies are charged six cents for every five 
miles, 


Taxes. 


The constitutional requirement that taxes 
shall be uniform is held in Levi v. Louisville 
(Ky.) 28 L. R. A. 480, to be violated by a muni- 
cipal tax which applies the ad valorem system to 


real property and a licence tax to personal prop- | 


erty, although the constitution provides for 
taxation based on licenses or franchises. 


Bills and Notes. 

An indorser of a note made for his accom 
modation is held in American Nat. Bank oe. 
Junk Bros. L. & Mfg. Co., 94 Tenn. 624, 


28 
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to him of non-payment of indorsed paper will 
| bind the indorser. 


Trespass. 


A railroad company which has built a spur 
track over land of individuals at the joint ex- 
pense and for the joint benefit of all parties, 
| has such possession of the land after attempted 
| revocation of the permission of the owner that 
lit is held in Scarvell v. Grand Rapids & I. R. 

Co. (Mich.) 28 L. R. A. 519, that an action of 
‘trespass will not lie against the company in 
favor of the land owner. With the case is a 
note on possession of licensee to defeat trespass 
after revocation of license. 


Contracts, 





A striking illustration of the rule under the 

| statute of frauds as to agreements not to be 
| performed within one year is furnished by 
Weatherford M. W. & N. R. Co. v7. Wood 
(Tex.) 28 L. R. A, 526, which sustains an agree- 
ment to give a pass to a man and his family 
annually for ten years and stop trains for 
them, since the contract might be fully per- 
formed within one year by the death of each 
member of the family. 


| Waterworks. 


The right of action against a water company 
for breach of its contract to furnish a city with 
water which has generally been denied to a 
private person whose property is burned by 
| failure of the water supply, is also denied in 
| House v. Houston Waterworks Co. (Tex.) 28 
L. R. A. 532, which denied that right of ac- 
tion can exist in such a case either on the con- 
tract or ex delicto. 


Common Law. 


The question of the existence of a national 
; common law on which the federal courts have 
| been disagreed, is decided in the negative by 
| Gatton v. Chicago, R. I. & P. R. Co. (Lowa) 
28 L. R. A. 556, in which overcharges by a 
|common carrier on interstate shipments made 
prior to the interstate commerce act are held 
not to be recoverable by application of com- 
mon-law doctrines. 


L. R. A. 492, to be liable thereon notwithstand- | 


ing failure to give him notice of dishonor. It 
is also held that an assignee of the indorser 
under a general assignment for creditors so far 
stands in the shoes of his assignor that notice 


Conflict of Laws. 


Although a negotiable note may be valid in 
| Missouri in the hands of a bona fide holder 
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when given for the settlement of differences 
under an illegal option contract, the court in 
Illinois refuses to enforce such a Missouri 
contract even in the hands of a bona fide 
holder, on the ground that comity does not 
require a law of one state to be executed in 
another where it would be against the policy 
of the latter state. Pope v. Hanke, 155 Il. A Co1or-BLIND Exc Lisu“an.—The “Brief.” 
617, 28 L. R. A. 568. . ea ‘ 4 
a bright English contemporary, in quoting a 
sean ; compliment from the Green Bag gives it this 
Trademarks. way: ‘‘* The Blue Bag’ (the well-known Am- 
The name of a patented article is denied | erican Review), in a recent number, says 
protection as a trademark after the patent ex- | “Une of the most readable of our legal ex- 
pires, in the ease of Dover Stamping Co. v. changes is The Brief. . . . We wish our 
Fellows, 163 Mass. 191, 28 L. R. A. 448, at | trans-Atlantic contemporary the greatest pos- 
least if the work was used merely as the name sible success. If it keeps on as it has begun, it 
of the patented thing without any special or will certainly achieve it.’” Either the English- 
distinguishing use. mun is color-blind or else the Green Bag was 


the place where the conductor testifies the 
man was put off the train he was discovered 
by one of the witnesses lying across the track, 
helpless and nearly unconscious, with a quart 
bottle nearly full of whiskey, who pulled him 
off the track, but being unable to remove him 
from the place, left him.” 


| discolored by its ocean voyage. 
Dams. A Mrtxep Jusrice. — A Wisconsin judge 
— vouches for the following as exact copies from 
The surplus water of a dam lawfully made | the records except as to the name of the justice: 
in ariver to supply a canal past some rapids| ‘‘ MARATHON CouNTY, 


‘ 
in order to aid navigation is held in Patten ‘Town or Eau PLEINE. | ~ 
Paper Co. 7. Kaukauna Water-Power Co., 90| “* The state of Wisconsin to the Sheriff or 
Wis. 370, 28 L. R. A. 443, to be subject to the | any Constable of said county : 
right of lower riparian proprietors, and that ‘ Whereas, Augusta Zosze has this day com- 


the state could not to their detriment divert | plained, in writing, to me on oath, that Wm. 
the water through the canal and sluice-ways | Olse did, on the 10th day of August, A. D. 
for the operation of mills on the canal bank. 1890, at the Barn yard of Joseph Zosze, in said 
county, Marathon Wis Dic come into my Barn 


se aa | yard to take a cow belonging to Henry Sevry 
|) ; 


. unlawfully, then steped on my right foot & 
The Humorous Side. | drawed blood on the same & pushed me with 
his shoulders further he tried to take the rake 
away from me & said I was a Lousy thief and 
prayed that the said Wm. Ohse might be 
arrested & dealt with according to law: 


Tue Muse Saw Nit.—A Michigan attorney 
who had written to ask on what terms he 
could exchange some other books for a set of 
L. R. A. replied to an offer from the publish- 


‘‘Now therefore, You are commanded forth 
ers as follows: 


with to apprehend the said Wm. Ohse and 


Teuslaw . 4 p 
Under bring him before me to be dealt with accord- 
similar circumstances a widely known Hoosier | jng to jaw. 


poet might write, 


‘*Yours of yesterday at hand. 


| **Given under my hand the 11th day of Au 
‘I like your books, | gust A. D. 1890. 


and * ' * 
‘** Justice of the Peace.” 
‘*Wisconstn County, } 


-SS 


‘*Town OF EAvu PLEINE. | ~~’ 


need 
their | 

aid. 
However, terms don’t suit. Am sorry,— 


‘*The state of Wisconsin to the Sheriff or 
hut 


any constable of said county: 
we | ‘* Whereas, August Kroening has this day 
cant | complained, in writing, to me on oath, that 
trade.’ Mark Geloopo did, on the 28 day of Oct. A. 
‘Very truly yours, &c.’”| p. 1886 at the town of Cleaveland in said 

SoMEWHAT JUMBLED.—Tbhe opinion of the | county, to murder my Step Dauter Magie May- 
court in a case of the killing of a man by a} hony a girl 6 years old Mark Geloopo Com- 
train describes the situation as follows: ‘‘ Near '‘plection Dark age about 45 hight 4 ft 6 in 
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about he has a breich and Dressed black Coat! Judge, Charles E. Brown; Associate Judges, 

inganan pans Read Stockens an Robers and | Edgar M. Cullen, Willard Bartlett, Calvin E. 

prayed that the said Mark Geloopo might be | Pratt. 

arrested and dealt with according to law: Third Judicial Department — Presiding 
Now therefore, You are commanded forth- | Judge, Charles E. Parker; Associate Judges, 

with to apprehend the said Mark Geloopo & | D. Cady Herrick, Judson S. Landon, John R. 

to bring him before me to be dealt with accord- | Putnam 


ing to law Fourth Judicial Department — Presiding 
‘**Given under my hand the 30 day of Octo-| Judge, George A. Hardin; Associate Judges, 
ber A. D. 1856 William Rumsey, David L. Follett, William 


H. Adams, and Manly C. Green. 


‘Justice of the Peace.” | . 
A New REPORTER. 
The new reporter of the Court of Appeals 
of New York state is Edmund H. Smith. No 
filter appoiutment could have been made. He 


Personal. 


has no superior in the rare qualities of are 


New Courts porter, and the reports which come from his 


For the new Appellate Divisions of the| hand will be in all respects worthy of the 


Supreme Court of New York which are io; court. As reporter of the earlier volumes of 
begin work next January, Governor Morton | the Lawyers’ Reports Annotated, his work in 
has made admirable appointments, as follows: | reporting is already familiar to lawyers in 
First Judicial Department—Presiding Judge, | every state. His headnotes will show com 
Charles H. Van Brunt; Associate Judges, plete grasp and clear analysis of each case as 
George C. Barrett, George L. Ingraham, Ed- | well as admirably lucid and concise statement. 
ward Patterson, Morgan J. O'Brien, Charles | All who use the New York Reports are to be 
C. Dwight, Pardon C. Williams emphatically congratulated on this appoint- 
Second Judicial Department — Presiding | ment. 


Send 
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in the U. S. Supreme Court is always to | 3 Vols., $18.00. 
be found in our ““Advance Sheets.” The (oh Baton.) 
. ~ HIS > latest 3 nost spicu- 

cases are reported from official sources » Oe —o oe posi y, sie 

ous success in modern legal text- 
books, is not a classic, or intended as 
such ; not juridical history, or meta- 
physical refinements, but a modern 
tool for working lawyers, consistent, 
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nn ae j 
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Divided into two parts, Vols. r and 
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vance Sheets” with this, the only com for each point he makes, and that is 
: Ne ae, what this work furnishes. 

plete, correct, and annotated edition of Several noted modern cases involv- 

these reports makes them particularly ing nice 


The intimate relation of these “Ad 
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valuable to any lawyer who is particular reated 17 exienso, 
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